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Wren & Others v. Moncure & Others. — Decided at Richmond, 
December 2, 1897. — Riely, J: 

1. Rescission — False representations — Ignorance of Falsity — Facts — Opinions. A 
false representation of a material fact, constituting an inducement to the contract' 
on which the purchaser has the right to rely, is ground for rescission of the con- 
tract, although the party making the representation was ignorant as to whether it 
was true or false. The misrepresentation, however, must as a general rule, be the 
statement of a material fact, made for the purpose of procuring the contract, as 
distinguished from a mere matter of opinion unless the parties are dealing on un- 
equal terms and one has means of information not equally open to the other. 

2. Rescission — Representation that land is suitable for building purposes. In the 
absence of any concealment by the vendor of land, or of any effort to prevent in- 
quiry as to the facts, his statement that land is available for building sites and 
purposes is the mere expression of an opinion, which does not entitle the purchaser 
to a rescission of the contract, though he and others may be of opinion that it is 
not so suitable. 

3. Agent to Sell Land — Offer to become co-purchaser — Failure to disclose his 
interest in the land. If the agent for the sale of land, in order to effect a sale, in- 
duces a purchaser to join him in the purchase on terms of equality, and fails to 
disclose that he owns an interest in the land, this constitutes a fraud upon the 
purchaser and avoids the sale at the election of the purchaser. 

4. Chancery Pleading — Fraudulent representations not relied on in pleadings — 
Proof confined to pleadings. Fraudulent representations or concealments not relied 
on in the pleadings cannot be set up in the evidence. The allegations and proof 
must agree. A recovery will not be allowed in a case, though proved, which 
differs essentially from that alleged in the bill. 

5. Rescission — Fraudulent representations charged must be common to all of the 
complainants. Where several complainants unite in one bill, by which they seek 
to have their contracts of purchase of real estate rescinded on the ground of fraud- 
ulent respresentations, the representations must be common to all the complain- 
ants. This is the ground upon which they are allowed to unite in one suit. Mis- 
representations to some only of the complainants are not admissible in evidence. 



Atlantic & Danville Railway Co. v. Reiger. — Decided at 
Richmond, December 2, 1897. — Buchanan, J. Absent, Harrison, J: 

1. Change op Venue — Prejudice. In an action against a railroad company 
to recover damages for a personal injury, the fact that a prejudice exists against 
the company in the city in which the action is pending, because the company had 
removed its shops from the city and abandoned the city as a terminal, in violation 
of a contract with the city, is not sufficient to justify a change of venue of the 
action, especially when the witnesses, by whom the feeling against the company is 
shown, express the opinion that a perfectly fair and impartial jury to try the 
case can be gotten in the city. 

2. Change of Venue — Prejudice against corporations. In an action against a 
corporation a juror cannot be asked on his voir dire whether he is prejudiced 
against corporations. 
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3. Bill op Exception — Failure to show what answer expected to question — Exam- 
ination on voir dire. Where a question is asked a juror on his voir dire which he 
is not permitted to answer, the action of the trial court will not be reviewed in 
the appellate court unless the bill of exception shows what answer was expected, 
or what the party proposed to prove by the juror. 

4. Evidence — Examination of witness — When a second cross-examination refused. 
After a witness has been examined, cross-examined and re-examined, it is not 
error to refuse to permit a second cross-examination, if no new matter has been 
brought out on the re-examination. 

5. Evidence — Examination of witness — When further cross-examination refused. 
If after a trial court has permitted a second cross-examination of a witness, it sees 
that it has granted a privilege which ought not to have been granted, or which is 
being abused, or that a further exercise of the privilege can serve no useful pur- 
pose, it may revoke the privilege and put an end to the further examination of 
the witness. 

6. Evidence — Examination of witness — When further examination may or may not 
be denied. Where a party is exercising an absolute right, and not a mere privi- 
lege, the trial court must know what a question is before it can decline to permit 
it to be asked. But if the party is exercising a mere privilege accorded by the 
court, it is not reversible error for the trial court to recall the privilege and refuse 
to permit the witness to be further cross-examined, when done under circumstances 
like those in the case at bar. 

7. Ra.ilroa.DS. — Public crossings — Sounding whistle — Negligence — Presumption. 
The failure of a railroad company to sound the whistle of its locomotive, in the 
manner prescribed by law, on approaching a highway crossing, is negligence; and 
if a traveller on the highway is»injured, there is some presumption that the injury 
was caused by the neglect, unless the traveller's own fault is manifest. Such 
negligence, however, does not entitle the traveller to recover, unltss it was the 
cause of the injury. Whether it did cause the injury or not is to be determined 
by all the facts and circumstances of the case. 

8. Railroads — Public crossings — Failure to sound whistle — Negligence of traveller. 
Although a crossing signal as required by law was not given, yet if a traveller 
injured at such crossing knew, or by the exercise of ordinary care ought to have 
known, that a locomotive was approaching, in time to have avoided the injury, he 
cannot recover. 

9. RAILR0A.DS — Public crossings — Failure to sound whistle — Other loarnings — 
Negligence of traveller. Although a railroad company may have failed to sound the 
whistle of its locomotive, on approaching a public crossing, in the manner pre- 
scribed by law, yet if it gave another or other warnings, which in fact notified 
the plaintiff who was injured at the crossing of its approach, or which would 
have given him notice if he had been exercising ordinary care, so that he could 
have avoided the injury complained of, he cannot recover. But it is error to 
leave it to the jury to determine whether, sounding the whistle at some other 
place, or in some other manner, than that prescribed by the statute was equally as 
good. 
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10. Declaration — Personal injuries to traveller at public crossing — General aver- 
ments of negligence — Proof. In an action against a railroad company to recover 
damages for a personal injury alleged to have been inflicted at a public crossing 
in consequence of the negligent management, conduct, and running of defendant's 
locomotives, it is not necessary in the declaration to aver all the facts and ch-am- 
stances constituting the negligence. Under the allegations stated, the plaintiff 
had the right to prove any fact or circumstance tending to show that the defend- 
ant was negligent as to travellers in the running of its locomotives at that particu- 
lar time and place, such as that no whistle was blown, bell rung, or lookout kept, 
and the absence of a gateman, or safety gates, and the like. 

11. Instructions — Hypothetical case — Defining duty of plaintiff or defendant only. 
Where the object of an instruction is merely to define the duty of the defendant 
arising out of a supposed state of facts, and it does not purport to contain a com- 
plete hypothesis on which a plaintiff suing for injuries caused by alleged negli- 
gence is entitled to recover, it is not necessary to refer to the duty or supposed 
negligence of the plaintiff. But if the defendant asks an instruction which cor- 
rectly propounds the law as to the duty of the plaintiff, though it makes no men- 
tion of defendant's duty, it should be given. The two together constitute the law 
of the case on that point. 

12. RaiiJroads — Public crossings — Obstructed view — Care required of traveler and 
company respectively. If the view of a train approaching a railroad crossing is 
obstructed by cars left standing on a side-traok, it is the duty of the railroad 
company, in the running of its trains, and also of the traveller in approaching the 
crossing, to use a higher degree of care than if no such obstruction existed. 

13. Assignments op Error — Grounds of objection not stated. This court will 
not consider assignments of error for which no grounds of objection are stated 
either in the petition for the writ of error, or in the brief of counsel. 



White v. Newport News Shipbuilding & Dry Dock Co. — De- 
cided at Richmond, December 2, 1897. — Harrison, J. Absent, Cardwell, J: 

1 . Master and Servant — Contributory negligence — Use of appliances known to 
be defective— Case at bar. Generally, any negligence of the employee amounting to 
the want of ordinary care will defeat an action against the master, and when a 
servant wilfully encounters a danger known to him, or performs a service with an 
instrumentality so obviously dangerous that a man of common prudence would 
refuse to use it, the master is not liable for the resulting damage. In the case at 
bar the injury resulted from the use of unsuitable appliances when suitable appli- 
ances furnished by the master were within easy reach, and the servant occupied a 
place of danger knowing that unsuitable appliance were being used, without giv- 
ing information thereof to the foreman, and without remonstrance. 

2. Master and Servant — Contributory negligence — Unsuitable appliances — Im- 
proper adjustments. A servant who knows that unsuitable appliances are being 
used to do the master's work, or that the appliances have not been properly ad- 
justed, and also knows that his foreman is ignorant of the fact, is guilty of inex- 
cusable negligence to proceed with the work without informing his foreman thereof, 
and cannot recover of the master for personal injuries resulting from the use of 
such appliances, or their improper adjustment. 



